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FOR MOCCASIN POINT RECREATION AREA, DON PEDRO PROJECT
LOCATED IN
TUOLUMNE COUNTY, CALIFORNIA
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CONCESSION LEASE AGREEMENT
FOR MOCCASIN POINT RECREATION AREA, DON PEDRO PROJECT
LOCATED IN
TUOLUMNE COUNTY, CALIFORNIA

THIS AGREEMENT (” Agreement”), entered into in Stanislaus County,
California, and made and executed in triplicate on March 25, 1997, by and
between the TURLOCK IRRIGATION DISTRICT and the MODESTO
IRRIGATION DISTRICT, hereinafter referred to collectively as the DON PEDRO
RECREATION AGENCY or "Agency" and MOCCASIN POINT MARINA, a
Limited Liability Company, hereinafter referred to as "Concessionaire”.

LEASE TERMS.
1-1. DESCRIPTION OF CONCESSION AREA.

1-1.01. Grant to Concessionaire. Agency grants to Concessionaire the right to

develop, operate, and maintain for the convenience and safety of the public the
concession area shown in Exhibits A, B, and C which are attached hereto and
incorporated herein by reference

a. Moccasin Point Location: The concession shall be located at the
Moccasin Point location, described in Exhibit A, so long as the lake level remains
at or above a sufficient level for the concession to operate at the standards
required by this Agreement.

b. Jacksonville (Harney Lane) Location: At such periods when the lake
level drops below a sufficient level for the concession to operate at the standards
required by this Agreement at the Moccasin Point location, the Concessionaire's
floating improvements shall be moved to a temporary location in the vicinity of
Jacksonville, described in Exhibit B.

Hix Bit Gulch Location: At such periods when the lake level drops

1]

below a sufficient level for the mr\m“wn to operate at the standards required by
this Agreement at the Jacksonville on, the Concessionaire' ﬂo ating
mprovem@ms shall be moved to a i,e_np rary location in the vicinity o

Guleh, described in Exhibit C.

o
f

Hix Bit

Q,

d. Lowest Water Level Location: If the lake level should drop below the
5ix Bit Gulch area rendering it unusable, the Conceq ionaire would be permitted
to move the installation to a location approved by the Agency as would be

necessary to maintain protective buovancy, So.[ely to protect the facilities and
.,}Jﬂﬂ only for the duration of such low levels.



e. The temporary locations at Jacksonville, Six Bit Gulch, and the lowest
water level location shall be deemed to be within the concession area only when
used by Concessionaire. All costs associated with moving the marina to and
from the temporary sites shall be borne solely by Concessionaire. Agency has no
obligation to assist with moving the marina. As provided in Section 3-4.02a,
Concessionaire is required to construct and maintain roads and safe and
convenient access to Jacksonville marina facilities at all time and at
Concessionaire’s expense. To the extent that the Agency has existing legal
ownership or right-of-ways access to the Jacksonville location from the nearest
public roads, Concessionaire may use such access for any required
Concessionaire roads. It is not anticipated that Concessionaire would have land
access to the other two temporary locations.

f. Concessionaire acknowledges that the primary purpose of Don Pedro
Lake waters are for irrigation and power generation. Agency has no obligation
to maintain the water at any particular level nor to consider the interests of the
Concessionaire when altering the water level.

1-1.02. Exclusive Concession Rights. Concessionaire shall have the exclusive use
of the property within the concession area for the authorized concession
activities set forth herein.

1-2. THRM.

1-2.01. Term of Agreement. The term of this Agreement shall be for a period of
thirty (30) years, commencing on the first day o month following fma
Agency approval, and o m; 50 long as the uonl 10 Project continues to be
licensed to the Districts by the federai Energy Refula’cory Commission. The
current Don Pedro Project License is scheduled to terminate in the year 2016.

e UQ

2.02. Option to Extend Term. Concessionaire is g) ven the option to extend the
M f@r a period o(i  (10) years, so long as the Don Pedro Project continues to

censed to the Districts by the ?aumcﬂ nergy Rto ulatory ( Carnrms ion, upon
c

o
b
_,\4

ferm
be

uch conditions as may E utually agreed upon by the parties by giving written
'ﬁo’f e of exercise of the option to A%ncv at least six (6) months but not more
than five (5) years before the e expiration of the term.

\D

2.03. Concessionaire Unable to Operate. In the event Concessionaire believes
it is unable to feasibly operate its business as set forth herein due to government
control, restriction, or failure to have use of the necessary ancillary facilities, such
as, but not limited to, adeqnate utilities, waste di%pocaﬂ ground access, or use of
p

I frod ucts required for business operations, the Parties agree to negotiate

i~




appropriate amendments to this Agreement. If the Parties fail to reach an
agreement, the Parties agree to arbitrate under section 1-16 of this Agreement
with the intent to malke the operation economically feasible.

1-3. COMPENSATION. Concessionaire shall pay to the Agency the sum of ONE
HUNDRED TEN THOUSAND ($110,000.00) for the privilege of developing and
operating the Moccasin Point Marina and acquisition of title to the existing
marina facilities owned by Agency. This sum shall be paid in one installment of
ONE HUNDRED THOUSAND DOLLARS ($100,000) on or before April 1, 1997,
with the additional TEN THOUSAND DOLLARS ($10,000) to be obtainedby the
Agency through cashing the bid bond (check number 4500 drawn on Bank of
America account number 122101706) which the Concessionaire has previously
provided to the Agency. Concessionaire agrees to waive the conditions placed
on the bid bond regarding refunding of the bond.

I-4. PURCHASE OF FACILITIES ON AS IS BASIS. Concessionaire has had
adequate opportunity to and has performed a thorough inspection and
investigation of the facilities referenced in section 1-3, above, and Exhibits A, B,
and C attached hereto, prior to purchase. Concessionaire agrees that purchase of
such facilities is on an AS IS basis. Agency makes no warranty whatsoever,
either express or implied, as to the condition or suitability of such facilities.

1-5. CONCESSION FEE.

or upon the concession area during each concession year. If the Concessionaire
moves the marina to the Jacksonville location in accordance with section 1-1.01.b
of this Agreement, the concession fee shall be reduced to four percent (4%) while
the marina is at that location. If the Concessionaire moves the marina to the Six
Bit Gulch location in accordance with section 1-1.01.c of this Agreement, the

D h

ercent (2%) while the marina is at that

concession fee shall be reduced to two (-

location.

b. The concession fee shall be computed each concession fee period. On
or before the last day of the calendar month immediately following the close of
each monthly concession fee period, Concessionaire shall pay fo Agency the
amount computed as the concession fee percentage of Concessionaire's Gross
Receipts during the concession fee period.



c. Within sixty (60) days after the end of each concession year, Agency
shall determine the amount of concession fees based on the Gross Receipts of
Concessionaire during the concession year and the sums paid to Agency as
concession fees for the concession year. If Concessionaire has paid to Agency an
amount of concession fees greater than the concession fees it is in fact obligated
to pay for the concession year as determined in this paragraph, the excess so
determined shall be applied against the next concession fees due to Agency,
except that if any unused excess exists at the expiration or termination of the
term, the sum of the unused excess shall be paid by Agency to Concessionaire. If
Concessionaire has paid to Agency an amount of concession fees less than
Concessionaire is required to pay, Concessionaire shall immedjately pay the
difference to Agency.

d. Payments to Agency shall be made to the order of the Turlock
Irrigation District, P. O. Box 949, Turlock, California 95381, or its designated
SUCCessoT.

1-5.02. Concession Fee Period; Accounting Periods Defined.

"The concession fee period shall be monthly. The last concession fee
period shall end on the date the term expires or terminates.

b. A "concession year"is a c;a]e tar vea \vcopf that the first concession
year shall commence on the date the term commences and last concession year
shall end on the date the term expires or terminates.

"Monthly" concession periods are calendar months within each
concession year, except that the first monthly rent period shall commence on the
date the term commences and the last monthly concession period shall end on

the date the term expires or terminates.

[
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03. Gross Receipts Defined.

a. "Gross Receipts” of C our%gmﬂafrp means the gross selling price of all
merchandise or services sold, leased, licensed, or delivered in or ﬁfom the
concession area or within the Don Pedro I rojpri boundaries by Concessionaire
whether for cash, property, or any other thing of value, or on credit (wbefnm
collected or not), including the gross amount received by reason Of orders taken
within the concession area aifhough filled elsewhere, and whether made by
{oncessionaire personnel or vending machines. Any transaction on an
installment basis, including, without limitation, any "lay-away sale or like
tfransaction, or otherwise mvo}vmc the extension of credit, shall be treated as a

sale for the full price at time of transaction, irrespective of the time of payment or



when title passes. Gross Receipts also shall include any sums that
Concessionaire receives from pay telephones, stamp machines, music machines,
or amusement machines permitted by Agency.

b. Gross Receipts shall not include, or if included there shall be deducted
(but only to the extent they have been included), the following:

(1) The selling price of all merchandise returned by customers and
accepted for full credit, or the amount of discounts, refunds, and allowances
made on such merchandise.

(2) Sales and use taxes, so-called luxury taxes, consumers’ excise
taxes, Gross Receipts taxes, state gasoline taxes, and other similar taxes now or in
the future imposed on the sale of merchandise or services, but only if such taxes
are added to the selling price, separately stated, collected separately from the
selling price of merchandise or services, and collected from customers.

(3) Any sum paid to the State of California representing proceeds
from the sale of hunting and fishing licenses. Any commissions or fees received
by Concessionaire for selling such licenses are included in Gross Receipts.

1-5.04. Statement of Gross Receipts.

Concessionaire shall furnish to Agency a statement of Concessionaire’s
(Gross Receﬁipts in the format specified by the Agency within thirty (30) dayo after
the end of each monthly concession fee Uenod and an annual statement of Gross
?”erem‘r& within sixty (60) days after the end of each concession year. Each
atement shall be signed and certified to be correct by Concessionaire or its
aufhorwed representative, and if Concessionaire is a corporation the statement
shall be signed and certified to be correct by an officer of Concessionaire.

b. Concessionaire shall keep at the Concessionaire’s home office in
> Arvizona, full and accurate books of account, re z-da, cash receipts, and
f\%’hm pm tinent data showing its Gross Receiptg. sionaire shall install and

k!

maintain at its own ex Kpense accl irate v Pxélﬁ,pi D1l ETIHC cash f?g sters as may pe

m

deemed necessary by Agency. Such cash re g}S ers Shaﬂ use and contain
continuous registering tape. mch books of account, rPC@zds, cash receipts, and
her pertinent data shall be kept for the most r@cem‘ seven years up until one
r after the expiration or terr mination of this Agreement. The re eth
gency of any statement, or any payment of concession fees for any per

not bind Agency as to the correctness of the statement or the paymenx’;

1

>3 &

. shall

1
@2}
1



c. Agency shall be entitled during the term and within one (1) year after
expiration or termination of this lease to inspect and examine all Concessionaire's
books of account, records, cash receipts, and other pertinent data.

Concessionaire shall cooperate fully with Agency in making any such inspection.
Agency shall also be entitled, once during each concession year and once after
expiration or termination of this Agreement, to an independent audit of
Concessionaire's books of account, records, cash receipts, and other pertinent
data by a certified public accountant to be designated by Agency. The audit shall
be conducted during usual business hours at Concessionaire’s home office in
Tempe, Arizona. If the audit shows that there is a deficiency in the payment of
any concession fee, the deficiency shall become immediately due and payable.
The costs of the audit shall be paid by Agency unless the audit shows that

- Concessionaire understated Gross Receipts by more than three and one half
percent (3.5%) in any concession year, in which case Concessionaire shall pay all
Agency's costs of the audit.

1-6. TAXES. Concessionaire agrees to pay all lawful taxes, assessments or
charges which at any time may be levied by the State, Tuolumne County or any
other tax or assessment levying body upon any interest in this contract or any
possessory right which Concessionaire may have in or to the concession area
covered hereby or the improvements thereon by reason of its use or occupancy
thereof or otherwise as well as all taxes, assessments, and charges on goods,
merchandise, fixtures, appliances, equipment and property owned by it in or
about the concession area.

1=/ INDEMNITY; INSURANCE; WATVER OF CLAIMS.

nd Hold Harmless.

1-7.01. Indemnification :

3

jaS)

Concessionaire agrees to indemnify, defend and hold harmless Agency, its
governing board and its members, their directors, officers, employees, agents
‘presentatives, and each of them, from and against any and all liabilities
tor threatened], claims, actions, judgments, orders, damages|including,

ithout limitation, foreseeable and unforeseeable consequential damages], costs,
expenses, fines, penalties, and losses | wluding, without limitation, sums paid in
lement of claims], and all consultants, experts, and legal fees and expenses
lincluding, without limitation, all investigative costs] and all other losses or
damages of any kind [including, without limitation, liability resulting from any
injury or death of persons or damage to property of Concessionaire or any other
person or to natural resources] to the extent such liabilities, claims, actions,

ts, orders, damages, costs, expenses, fines, penalties, and losses are
1o

and re

g1 i

ri

kol

judgmen

1
attributable to Concessionaire’s actions or failure to act.

(@)



Upon identifying any matter or incident to which this indemnity may
apply or receiving a notice or claim from any third party of such matter or
incident, Concessionaire shall notify Agency in writing of such matter or incident
within twenty days.

Concessionaire’s obligation to indemnify shall survive the expiration or
termination of this Agreement. Concessionaire’s covenants to indemnify Agency
are not intended to and shall not be interpreted in any manner that limits
Concessionaire’s insurance obligations nor the obligations of any insurance
carrier under the policies required to be carried by this Agreement.

1-7.02. Insurance.

Concessionaire shall at Concessionaire’s sole cost and expense, without
limiting any of its other obligations or liabilities, maintain in effect at all times
after the execution of this Agreement not less than the following coverages and
limits of insurance, which shall be maintained with insurers and under forms of
policies satisfactory to Agency.

A. Workers” Compensation

Workers Compensation Insurance as required by the State of California
including Employers Liability limits of not less than one million dollars
($1,000,000) per occurrence.

B. {Commercial General L iability or € _omprehensive
eneral L iability

Commercial General Liability or Comprehensive General Liability Insurance
which shall include, but not necessarily be limited to, coverage for premises and
operations, contractual liability, personal injury liability, products/completed
O?Dﬂ‘rai'%@'ns for the term of the Agreement, broad form property damage and
wdependent contractors, in an amount not less than one million dollars

E‘ OOO OOO) per occurrence combined single limit for bodily im’ury and property
lamage, two million dollars ($2,000,000) aggregate. Such insurance shall
specifically insure the performance by Concessionaire of the ndemiﬂ.hﬁy

agre eement set forth herein.

- /\x....‘

(

Business Automobile

Business Automobile or Comprehensive Automobile Insurance including, as
applicable, owned, non-owned, and hired motor vehicles, in an amount not less
han one million dollars ($1,000,000) per occurrence, combined single limit of



bodily injury and property damage. If applicable, coverage shall include 1.5.
Department of Transportation Form MCS-90 (or comparable form required by
other agencies) providing pollution coverage for transportation of hazardous
waste,

D. Umbrella or Excess Liability

Umbrtella or Excess Liability Insurance in an amount not less than five million
dollars ($5,000,000) over and above the underlying limits with the Umbrella or
Hxcess exclusions and conditions substantially similar to the underlying policies.

B. Fire Insurance

Fire insurance with extended coverage endorsements on all Concessionaire
improverments in an amount equal to ninety percent (90%) of the full
replacement cost and /or value thereof. The policy shall contain a replacement
cost endorsement naming Concessionaire as the insured, provided, however,
that if there is a lender on the security of the improvements so insured, the
proceeds of any such policy or policies may be made payable to such lender. In
either case, whether proceeds are paid to Concessionaire or to lender, the policy
shall contain a special endorsement that such proceeds shall be used to repair or
rebuild any Concessionaire improvements so dama@ed r destroyed.

F Environmental Impairment Liability Insurance

Environs n@ma! pairment Liability Insurance which shall include, but not
necessarily be hrmi@d to, coverage for bodli/ injury, property dar‘”age, cost of
defense ite a1 id off %e Im nup of Hazardous Materials and Substances
in an amount not less than one million dollars ($1,000,000).

Ve
YV
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1-7.03. INSURANCE POLICY FORM.

surance provided fc

mfﬁp,mu, i‘i‘h a general p ]m/ holder rating of not EG 55 than A fmd a { inancial
rating of not less than Class VIIT as rated in "w most current available “Best’s
1e,” a;nd hah be acceptable to the Ag@nc v, All such poi'me s shall

Key Rating Guide,
be issued in the name of Concessionaire with Agency named as an additional
insured. All policies shall be fQJ the mutual and joint benefit and protection of
Agency and (G ncessionaire. All policies of insurance shall contain the following

1 2.
¥

S}JEQMI endorsement

i “The T ixiock rr10at on D1s’r ict ?JLd 1\ desto Irrigation District, the
“red imﬂ Agency, their




governing boards, directors, officers, employees, agents and representatives are
hereby declared to be additional insureds under the terms of this policy, both as
to the activities of the Concessionaire and as to the activities of the said insureds
as related to the concession activity described herein.”

2. “This insurance shall be primary insurance as respects the interests
of the additional insureds and any other insurance maintained by the additional
insureds shall be excess and not coniributing insurance with this insurance.”

3. “This insurance policy shall not be terminated, canceled or
coverage reduced without thirty (30) days prior written notice to the Agency.
The Agency is not liable for the payment of premiums or assessments on this
policy.”

All policies of insurance shall also contain provisions or endorsements
stating that such insurance applies to the liability assumed by Concessionaire
under this Agreement, including without limitation that set forth in 1-7.01,
Indemnification and Hold Harmless, and that such insurance applies separately
to each insured against whom claim is made or suit is brought, except with
regards to the limits of the insurer’s liability.

No cancellation provision in any insurance policy shall be construed in
derogation of the continuous duty of Concessionaire to furnish insurance during
the ferm of this Agreement. Said policy or policies shall be underwritten to the
satisfaction of Agency. Signed complete duplicate policies shall be submitted to
Agency concurrently with the execution of this Agreement. Signed complete

duplicate policies showing that such insurance coverage has been renewed or
nded shall also be filed with Agency. A certificate of memorandum of
for Agency p urpose% constitute a signed complete duplicate.
newal policies or certificates tf Loreof shall be delivered to
(30) days af er the renewal of the term of each such policy.
ain a provisio it at j\gen 7, although named as an
aU neverthe entitled to recovery under said polici
nd employees. The policies

e

insurance does noft, f
Hxecuted copies of ren
Age\ﬂ(/ within thirt V
All policies shall contai
ol
l

dditional insured,

f{ “mx/ loss occasio ,'wzd to _u’r,, ifs servants, ages

shall contain no special limitation on the coq; vf protection afforded to Agency,
its goveming@ arc j directors, officers @mploytas agents or representatives, or
any of them. Any failure with reporting provisions of the policies, including

breaches or ‘z/\.faz‘:r:anues, shall not affect the indemnity or other obligations of
Concessionaire to the Agency under the terms of this Agreement.

Any deductible and /or self-insured retention must be declared to and
a g g roved by Agency. Agency reserves the O‘O‘fﬂO”ﬂ ’ff}’ ’j) require the
Concessionaire to reduce or eliminate such deduc or self-insured retention as



to Agency, or (2) require Concessionaire to procure a bond guaranteeing the
payment of any deductible or self-insured retention of losses, related
investigations, claims administration and defense expenses.

The foregoing requirements as to the types, limits and Agency’s approval
of insurance coverages to be maintained by Concessionaire are not intended to
and shall not in any manner limit or qualify the liabilities and obligations
assumed by Concessionaire under the Agreement.

1-7.04. Additional Insurance.

If Agency reasonably concludes, justified by the industry standards, that
the amounts of coverage required by Paragraph 1-7.02 are no longer adequate,
then Concessionaire shall increase or obtain the insurance coverage required by
Agency. Concessionaire agrees that if Concessionaire fails to pmmde the
insurance required with evidence thereof to Agency, then Agency, in addition to
any other remedies, may obtain such insurance at Concessionaire’s sole cost and
expense and Concessionaire agrees to reimburse Agency for such insurance,
within ten (10) days after Agency sends Concessionaire notice thereof.

1-7.05. Agency's Title to Real Property. Concessionaire acknowledges the
jurisdiction and title of Agency to all roads leading to the lake and marina, and to
the concession area, excepting removable improvements owned by
Concessionaire, and Concessionaire a grees never to contest said title in any court
or administrative proceeding,

18, ENVIRONMENTAL COMPLIANCE.

1-8.01. Compliance with Environmenial Laws. It is the intent of both Agency
and Concessionai re/ and Concessionaire hereby agrees, that Concessionaire shall
at all times be responsible and liable for, and shall be in complete compliance
with all gover nmnme? laws, ordinances, rules and regulahcaa, licenses, permits,
pprovals, plans, authorizations, and similar items, and all applicable
juﬁim‘al administrative and regulatory decrees, ;Udsfmem and orders (all
ollectively referred to herein as “laws”), present and future; relating to
envu’ommeﬁta} protection, Environmental Matters, and Industrial r%ygleﬂe,
directly or mdjrecdy atfecting the use, occupancy, enjoyment or operation of the
concession area oemg used or having been used including the Moccasin,
Jacksonville and 5ix Bit Gulch Locations ("Premises”). "Governmental” as used
herein shall include, without limitation, federal, state, and local governments,
and political subdivisions and agencies, departments, commissions, boards,
bureaus and instrumentalities of the federal, state and local governments,
"Hazardous Materials" as used herein shall include, Wzthou’c limitation, whether

orders, a




now or subsequently listed in any Governmental listing or publication defining
hazardous materials, cormmon household items containing substances now or
subsequently listed as a hazardous material or substance, chemicals, drugs, any
materials used for laboratory analysis, nuclear and/or radioactive materials,
toxic substances, Hazardous Substances ("Hazardous Substance” means any
substance, material or waste [including petroleum and petroleum products]
which is or becomes designated, classified or regulated as being "toxic” or
"hazardous" or a "pollutant,” or which is or becomes similarly designated,
classified or regulated, under any federal, state or local law, regulation or
ordinance), hazardous wastes, contaminated or polluting substances, materials
or waste. "Environmental Matters" and "Industrial Hygiene" shall include,
without limitation, any matter which affects the environment or which may
affect the environment, the use of sophisticated electrical and/or mechanical
equipment, chemical, electrical, radiological or nuclear processes, radiation,
sonar and sound equipment, use of lasers, and laboratory analysis and materials.
As between Concessionaire and Agency, Concessionaire shall be deemed to be
(1) the person in control, (2) an operator of the Premises, and (3) the person in
charge with respect to the Premises for purposes of reporting requirements
under “The Comprehensive Environmental Response, Compensation and
Liability Act of 1980" ("CERCLA”) and as amended by the "Superfund
Amendments and Reauthorization Act of 1986" ("SARA"), any subsequent
amendments thereto, or replacement statutes or ordinances, any rules and
regulations enacted with respect to CERCLA and SARA, ar‘nd an‘y state or local
laws with respect to environmental protection, Environmental Matters, and
Industrial Hygiene.

ka’)

(loncessionaire further agrees, at its sole expense, to procure, mainfain in
ect, fmd comply with all wﬂdfrlc“u of any and all permits, licenses, approvals,
authorizations and similar items t’eqwmc by Cevomm ental agencies for
Concessionaire’s use of the Premises. Concessionaire shall, prior to any use of
the Premises affecting Industrial Hygiene or involving the use of Hazardous
J\/fatemai r Substances, in, on or under the Premises, notify Agency of the
1;z1irer1d@a use of such Hazardous Materials or Substances and provide /Xu

££
191

ney

evidence of compliance with all Governmental agencies and laws pertaining to
t, deal with and
manage any and all Hazardous Materials and Substances in, on, under or about
the Premises in total conformity with all applicable Governmental laws, relating
to Hazardous Materials and Substances, environme tal protection, and

Industrial Hygiene.

such use. Concessionaire shall in all respects ha D(uio tre

1-8.02. No Hazardous Materials or Substances on Premises. Except to the extent
commonly and lawfully used in the day-to-day operation of the Premises,
Concessionaire shall not cause, permit or suffer any Hazardous Materials or

-11 -



Substances to be brought upon, treated, kept, stored, disposed of, discharged,
released, produced, manufactured, generated, refined or used upon, about or
beneath the Premises or any portion thereof by Concessionaire, its agents,
employees, contractors, tenants or invitees, or any other person without the prior
written consent of Agency. Any request by Concessionaire shall be in writing
and shall demonstrate fo the reasonable satisfaction of Agency that such
Hazardous Materials or Substances are necessary to the business of
Concessionaire and will be stored, used and disposed of in a manner that
complies with all laws applicable to such Hazardous Materials and Substances.
Such consent shall not be unreasonably withheld, but Agency shall in no case be
obligated to consent to the presence of any Hazardous Materials or Substances
which will increase the likelihood or magnitude of liability for environmental
damages or to any treatment, storage or disposal of which requires a permit or
variance under the Federal Resource Conservation and Recovery Act (42 U.S.C.
section 6901 et seq.), or state analogues thereto, and Concessionaire shall in no
case be obligated to execute any application for such a permit or variance.

1-8.03. Concessionaire’s Duty to Monitor; Disposal of Oil and Batteries.
Concessionaire agrees to monitor the Concession Area to ensure compﬁance with
environmental laws. Concessionaire shall, at its own cost, provide and maintain
used oil recycling and battery disposal facilities.

1-8.04. Notice to Agency. Concessionaire shall not take any remedial action in
response to the presence of fH a*zaifd.oug Materials or Substances in, on, under, or

about the Premises, nor enter into any settlement agreerment, consent decree or

other compromise in faspecf to any investigations, claims or proceedings relating

to Hazardous Materials or Subst tances in any way connected with the Premises,

l

without first notifying Agency of Concessionaire's intention to do so and
affording Agency reasonaoh ompom’:umfy to appear, intervene or otherwise
appr nnf1ar9]\7 assert Agency's interest with respect thereto.

n y At any time that Agency, in

‘nvironmental Assessment by /\g

y's sole discretion, has reason to believe that any adverse environmental
Qondi’tf@(m may be present on the Premises, Ag ency may conduct an
environmental assessment of he Premises. (anauw?s e environmental
condifion is found on or about the Premises and is attributable to the acts or
omissions of Concessionaire and /or its Authorized Re epresentatives, and/or to
events occurring within the Premises duri ing the Term, Concessionaire shall
immediately reimburse Agency for Agency's expenses in conducting the
environmental assessment, in qddulon to Concessionaire’s indemmnification

ob ,1gaéc:tons with respect o the environmental condition as described in this
Agreement.



1-8.06. Environmental Assessment by Concessionaire.

Upon execution of this Agreement and every two years from the anniversary
date of this Agreement, Concessionaire shall at its sole cost and expense engage a
licensed certified Environmental Consultant acceptable to Agency to perform an
environmental assessment of the Premises. The Environmental Consultant shall
prepare a report of its assessment and the report shall be submitted to Agency
within ten (10) days of its completion. The initial assessment and report shall be
completed not later than sixty (60) days after execution of this Agreement and
each assessment and report thereafter shall be completed not later than sixty (60)
days after each applicable anniversary date. Each assessment and report must
adequately assess and report on the presence or non-existence of Hazardous
Materials or Substances within the entire concession area or areas (if the
Concessionaire has relocated to a temporary location as described in Section 1-1).
in addition, Concessionaire shall perform, or have performed at its cost and
expense, any environmental assessments or other investigation of the Premises
that may be required by any Governmental agency.

1-8.07. Environmental Remediation. In the event an environmental assessment
or investigation discloses any condition reasonably related to Concessionaire’s
use of the Premises that requires remediation, Concessionaire shall, at its sole
cost and expense, promptly take all actions to remediate the Premises which are
required by any Governmental agency or which are reasonably necessary to
mitigate the condition or to allow full economic use of the Premises. Such
actions shall include but not be limited to preparation of a remedial action plan
by the Environmental Consultant designed to correct all conditions of the
property. Any proposed remedial action plan shall be submitted for approval to
all Governmental agj“nfxec *(% thave }um sdiction aﬁd also uormd“d to A<:e 10y

If Agency disapproves of any proposed Remediation Plan, Agency shall
provide a written disapproval within sixty (60) days of Concessionaire’s
5 n the event Age my reasonably disapproves of the
proposed Remediation Plan, 'i:h e {_oncessionaire shall submit a revised
Remediation Plan to Agency for appmvai pursuant to the terms of this section.

Upon approval of the Remediation Plan by Agency and Governmental
agencies with it }M;%H i;mrs over the Premises, Concessionaire shall remediate
contaminants in accordance with the Remediation Plan. In addition
oncessionaire shall ¢ "7dUC§” any necessary cleanup operations to remove
hazardous waste contaminants or other contaminants that are attributable to
{_oncessionaire's use occupancy or Qmoymom of the Premises (including cleanup
of groundwater) to levels acceptable by all appropriate Governmental agencies,

and provide Agency with written emﬁgahon thereof. /&g@acy s approval shall



not be deemed to create any obligation or responsibility on the part of Agency or
to release Concessionaire from any obligation, responsibility or liability under
this Agreement.

Concessionaire shall keep Agency fully informed of the status of all
remedial actions taken and shall provide Agency with copies of all
environmental tests, reports, correspondence and other documents delivered to
and received from any Governmental agency, Environmental Consultant or
other firm that views, inspects or performs work on site. Agency shall have the
right to join and participate in, as a party if it so elects, any negotiations,
settlements, remedial actions, legal proceedings or actions initiated in connection
with any investigations, claims or proceedings concerning the Premises or the
Remediation Plan; provided, however, that Concessionaire may amend the
Remediation Plan without the approval of Agency in the event any
Governmental agency requires modification of the Remediation Plan.

Concessionaire shall provide Agency with a copy of a written remediation
report from the approved Environmental Consultant sent to the appropriate
Governmental agency or agencies certifying that the levels of contamination are

9""hin acceptable levels. Concessionaire's final remediation report shall be
submitted fo Agency for approval in accordance with the procedures set forth for
‘n eR amadzauoﬁ 'Pian

\J)
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1-8.08. Additional Indemnity Regarding Hazardous Materials and Substances.
In addition to the indemnity provisions of section 1-7.01, Agency and
{_oncessionaire also agree that with regard to any and all matters that rela
zardous Materials and Substances on the Premises and remediation and
cleanup by the Concessionaire, the following specific indemnity and notice
provisions shall apply.

ate o
]
A

a. ("'01'1r“ﬁ9<;iom"“ shall defend, mdemrm‘y and hold Agency, its

governing
board, its members, their directors, officers, employees, agents, and
representatives, and each of them harmless from any and all liability [actual or

trr

hr@awneo} claims, actions, a nistrative proceedings, judgments, orders,
damages [including, V\!iﬂ‘l{)u?‘ limitation, f oreseeable and unforeseeable

onsequential damages], costs, expenses, , Governmental charges, fines, penalties
nd losses [including wmmf' limitation, sums paid in S@tﬂtm(‘ﬂ of jd?f’ﬂoj and
ll consultant, expert a‘f«d legal fees and expenses [including those incurred in

nnection with any investigation of site COT‘dlUO! s o1 any clean-up, remedial,
zem@vai or restoration work, whether of the property or Premises, or any other
property], or any resulting damages, harm or injuries to the person or property
of any third parties or to any natural resources, arising directly or indirectly out
of or in connection with the violation of any laws relating to environmental

‘CDSD’"\



protection, Environmental Matters or Industrial Hygiene, or any provision of
this section 1-8, or the use, transportation, generation, storage, and/or disposal
of Hazardous Materials and Substances by Concessionaire in, on, under, or about
the Premises during Concessionaire’s occupancy of the Premises, and arising out
of or in connection with any Hazardous Materials or Substances being present in,
on or around any part of the Premises, or in the soil, groundwater or soil vapor
on or under the Premises. This obligation shall include, without limitation, the
cost of any required or necessary repair, cleanup, or detoxification and the
preparation of any closure or other required plans whether such action is
required or necessary prior to or following the termination of this Agreement.
Neither the written consent by Agency to the use, generation, storage, or
disposal of Hazardous Materials and Substances nor the strict compliance by
Concessionaire with all laws and precautions pertaining to Hazardous Materials
and Substances shall excuse Concessionaire from Concessionaire’s obligation of
indemnification pursuant to this section or section 1-7.01.

In addition, Concessionaire shall defend and indemnify and hold Agency,
its governing board, its members, their directors, officers, employees, agents, and
representatives, and each of them, harmless from any and all costs, expenses and
damages, including clean up and remediation costs and expenses, fines and
penalties arising from Concessionaire’s failure to perform completely its clean up
and remediation obligations set forth herein.

Agency and Concessionaire shall each promptly notify the other if
either knows or has reason to know, suspects or believes that there may be any
Hazardous Materials or Substances in, on, or around the Premises, or in the soil,
groundwater or soil vapor on or under the Premises, or that Agency,
Concessionaire or the Premises may be in violation of or subject to any
threatened or pending investigation, inquiry, claim, proceeding, notice or order
by any Governmental agency or any other person under any law pertaining tc
any Hazardous Materials or Substances.

1-8.09. Notwithstanding the ammm’x,’t, the Agency warrants to {E"‘?"L(“@“S”;Oﬁa]i'fi-‘—', ‘i‘O
the best of its hx@Wl@ng, that the areas subject to the lease and purchase are,

the time of execution of this lease, in conformity with all the rules, regulations
and laws pertaining to hazardous materials or gubszaﬁg o5 and the Agency agrees
to hold Concessionaire harmless from all claims and liabilities relating to any

such matters existing prior to the date of execution of this Agreement.

-9, PERFORMANCE BOND

1-9.01. Pe "oz“maﬁfa Bond. 5o long as Concessionaire pz ovides the
HEnvironmental Impairment L 1ab‘ahcy Tnsuran e coverage as required by Section
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i

@

.

W
¥



1-7.02F, Concessionaire is not required to provide the Performance Bond under
this Section 1-9.01. Otherwise, Concessionaire agrees to secure and maintain
from the date the Concessionaire cannot comply with Section 1-7.02F and until
such time as Agency has received certification from all appropriate
Governmental agencies that remediation pursuant to section 1-8 has been
completed, a performance bond or other form of surety in the amount of Two
Hundred Thousand and NO/100 Dollars ($200,000.00), which amount shall
apply toward covering necessary clean up operations to remove hydrocarbons
and /or Hazardous Materials or Substances that are directly attributable to
Concessionaire’s tenancy as described in section 1-8 herein. Such bond shall be
in substantially the form prescribed by Agency and attached as Exhibit D to this
Agreement and hereby incorporated by reference. Concessionaire may propose
another form of surety which provides the same amount of security as a
performance bond. Approval of such other form of surety shall be in the sole
discretion of the Agency. Such bond or other form of surety shall be delivered to
Agency not later than the date the Concessionaire can no longer comply with
Section 1-7.02F, and maintained in Agency's possession at all times during the
term of this Agreement. If Concessionaire has unreasonably delayed or failed to
perform all required remediation plowdad for in the Remediation Plan as
described in sections 1-8 and 1-14.02, Agency may redeem the performance bond
or other form of surety. Notwithstanding this form of surety, the amount of such
surety does not fix the Concessionaire’s maximum financial responsibility for
any cleanup that is required pursuant to sections 1-8 and 1-14.02.

1-10. ASHIGNMENT AND SUBLEASE

1-10.01 Agency Approval for Transfer or Assignment. Except as provided in
section 1-10.02, no transfer or assigns rﬂmby Concessionaire of | 1 s Agreement o1
any part thereof or interest therein, directly or mﬁ'rtrer’dy/ voluntarily or

involu mamy, Sﬂa‘; be made unless S‘lfh transfer or assignment is ﬁrSL approved
mn writing by Agency. Agency approval shall not be unreason 13/’ withheld.

5h }d (ouws sionaire desire to ome; into an assigrunent, Com 2ssionaire Shﬂi
zé‘que prov al, in writ mg, at least sixty (60) days before the effective date of
any suah signment, and provic if the follor Wing:

fon, including its nature,
offers, d[arc agreements,
locuments pertaining to

a. The full ¢ ulars of the g,zor‘%cd
effective date, terms and cmr{ fions, \
subleases, 3Ohriq of commitment or intent, zmd other
such proposed fransaction;

. A description of the identity, net worth, and previous business
experience of the Assignee, mdndmg without | imﬁation copies of Assignee’s
latest i:ﬂcome, balance sheet and change prmaﬂgia}:;;7051‘{10(1 statements (with

[
N
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accompanying notes and disclosures of all material changes thereto) in audited
form, if available, and certified as accurate by Assignee;

Any further information requested by the Agency; and

d. A statement that Concessionaire intends to consummate the
transaction if Agency grants approval.

1-10.02. Assignment of Improvements for Security Purposes. The
Concessionaire's possessory interest in Concessionaire's improvements, for the
purpose of affording security only, may be assigned, transferred or encumbered
only with prior written approval of the Agency. Any document by which an
interest is granted, subject to approval of Agency, shall affirm that the person
acquiring that interest has been advised of the terms of this Agreement, and
expressly agrees that upon termination of the interest of Concessionaire granted
by this Agreement, its interest shall also be terminated.

1-10.03. Assignee as Tenant upon Termination. In the event of termination of
this Agreement, Agency at its sole option, may elect to treat any assignee, sub-
tenant, or holder of any interest conveyed by Concessionaire as Agency's tenant,
subject to the terms and conditions of this Agreement that would be applicable
but for the termination.

1.10.04. Indebtedness upon Concessionaire’s Assets. No mortgage shall be
executed, rmd no bonds or other m,de“nm of mitej est in, or u‘*demeuﬂcss upon the
asse’s or proposed assets of Concessionaire shall be issued except for the

wposes of installing, Qrﬂawmg, or improving plant and equipment and
extending facilities for the accommodation of the public, and then only upo
prior dwfhcmaxmn in writing in each case obtained from Ageney In the event of
default on such mortgage or mﬂh other indebtedness or of another assignment,
transfer or enc H@mbfﬂﬂ(r and in the event that the creditor thereof sl aU succee

essionaire's im provemen

i

erest of Concessionaire in Conge

e circumstances, operating rig hfq and privile g g shall be as

ement; however, rhe right of any person or persons ic
said concession is subject to the appl@val of Agency.

wa

1-11.01 Purposes of Entry. Agency and its authorized representatives,

and agents shall have the right to enter the concession area at any

ployees, a
time for any of the following purposes:

5
0



To inspect, investigate, and survey the concession area, except that any
inspection, investigation, or survey of any area which Concessionaire has locked
shall only be conducted during Concessionaire’s normal business hours.

b. To do any and all work of any nature necessary for the preservation,
maintenance, and operation of the Don Pedro Recreation Area.

1-11.02. Notice of Entry. Agency may inspect, investigate, and survey the
concession area without notice to the Concessionaire. Concessionaire shall be
given reasonable notice when Agency intends to perform any work in the
concession area that may impact the operation of the marina. Concessionaire
shall adjust its operations such that the Agency's work may proceed
expeditiously and Agency will conduct its activities within the concession area in
a manner that will cause the least possible inconvenience, annoyance, or
disturbance to Concessionaire.

1-11.03. No Liability for Agency Entry. Agency shall not be liable in any manner
for any inconvenience, disturbance, loss of business, nuisance, or other damage
arising out of Agency's entry into the concession area. However, Agency must
use due diligence to protect the Concessionaire’s interest and business during

5 LJCh entry,

1-12.01. Concessionaire’s Performance. Concessionaire’s performance under this

f

5& greement is of prime material consideration to the Agency.
r

1-12.02. Concessionaire's Default. The occurrence of any of the following shall
constitute a default by Concessionaire as determined by the Agency in the
Agency’s sole discretion:

a. Failure to pay any concession fee when due, if the failure continues for
tive (5) days after registered notice has been given to Concessionaire.
/ (@] O

J

3

area, consisting of failure to
re da ya when scheduled to do

b. Abandonment and vacation of concession
operate the concession for at least five (5) consectitiv

c. Failure to perform any other provision of this Agreement if the failure
to perform is not corrected within fifteen (15) days after registered notice has
been given to Concessionaire, except that Concessionaire shall be considered to
be in default if it fails to correct immediately any problem presenting a hazard
emergency of which it has knowledge. If the default cannot reasonably be



corrected within 15 days, Concessionaire shall not be in default if it commences
to correct the default within the 15-day period and diligently and in good faith
continues to correct the default.

d. Concessionaire becomes insolvent, makes an assignment for the benefit
of creditors, institutes any proceedings under the Bankruptcy Act as the same
now exists or under any amendment thereto which may hereafter be enacted, or
under any other act relating to the subject of bankruptcy wherein Concessionaire
seeks to be adjudicated a bankrupt, or to be discharged of its debts, or to effect a
plan of liquidation, composition or reorganization, or an involuntary proceeding
is filed against Concessionaire under any such bankruptcy laws. In any of these
events, Concessionaire’s interest in this Agreement shall not become an asset in
any of such proceedings.

1-12.03. Agency's Remedies. Agency shall have the following remedies if
(Concessionaire commits a default. These remedies are not exc:luswe, they are
cumulative and in addition to any remedies now or later allowed by law.

a. Termination of Agreement. Agency may terminate this Agreement,
including Concessionaire’s right to possession of the concession area. To this
end, Concessionaire herebjy irffevocablv a‘TDOim“S the Agpncv as its agent to
remove any and all persons or property within the concession area and place any
such property in storage for the account of and at the expense of Concessionaire.
Agency may re-let | he concession area upon such terms and to whom it deems
proper and Concessionaire shall be liab le immediate ly to Agency for all costs
Agency incurs in re-letting the concession area, However, Agency must use due
diligence to not incur costs unreasonably.

b, / 3\pDomrmeur of Receiver. Agency may have a receiver appointed to
collect concession fees and conduct Concessionaire's business. Neither the filing
of a petition for the qppmmrr ent of a receiver nor the appointment itself shall
constitute an election by Agency to terminate fhv Agreement,

¢. Agency's Right to Cure Concessionaire's Default. Agency, during such
s (Concessionaire is in default, may cure the default at Concessionaire's
Agency at any time, by reason of Concessionaire's default, pays any sum
or does any act that requires the payment of any sum (including payment of
Agency's employees' salaries and related costs for work performed by them fo
cure z:h.e default), the sum paid by Agency shall be due immediately from
Concessionaire to Agency at the time the sum is paid, and if paid at a later date
shall bear interest at the rate of ten percent (10%) per annum from the date the
sum is paid by Agency until Agency is reimbursed by Concessionaire, The sum,
together with interest thereon, shall be in addition to any concession fees.




d. Interest on Unpaid Concession Fees. Concession fees not paid when
due shall bear interest at the rate of .7974 percent per month or the maximum
rate allowed by law, whichever is less, from the date due until paid.

1-12.04. Procedure for Termination of Agreement. If Agency elects to terminate
this Agreement, as provided for in Sections 1-12.02 and 1-12.03, the following
procedure shall be followed:

a. The decision to terminate shall be made by the Recreation Director of
the Agency, pursuant to his or her authority to enforce the Rules and Regulations
of the Agency.

b. If Concessionaire desires to appeal any such decision to terminate as
made by the Recreation Director of the Agency, Concessionaire shall have the
right to appeal to the Board of Control, pursuant to the duty of the Board of
Control to act as an appeals review board on all appeals from Rules and
Regulations enforcement actions by the Recreation Director.

If the Board of Control upholds any such termination made by the
Recreation Director, and Concessionaire desires to appeal that decision by the
Board of Control, Concessionaire shall submit the dbpuce between

Concessionaire and Agency to mediation and complete the entire mediation
process before resorting to court action. All mediation fees shall be divided
equally between Concessionaire and Agency. Pursuant to Evidence Code
Section 1152.5 all evidence and testimony offered in the course of mediation shall
not be admissible in evidence or subject to discovery in any court action.
nitiating any court action, Concessionaire must follow the
irements of this section. Tf Concessionaire fails to follow the provisions of
ion before initiating a court action, it is hc eby expressly agreed that any

fion initiated in viclation of this se ""irm shall be dismissed upon motion
\gency pursuant to applicable statutes ’qum v 5ha§'§ recover ifs
(mo neys fees in de ﬁcmd g m@ court action uant to this ,/»-’&g“eei'ne}fﬁ and as
sanctions for bad fai igat tto applicable statutes.

t Concessionaire. C _oncessionaire warrants and covenants

’md ne official or em p}O/Pe of the Turlock Tuj.gaition Dis"rﬁ:ict, the Modesto
rrigation District or the City and County of San Francisco:



a. Has been employed or retained to solicit or aid in the procuring of this
Agreement;

b. Will be employed in the performance of this Agreement without the
immediate divulgence of such fact to Agency.

Shares in any personal advantage of this Agreement or its operations.
Y1 2

1-13.02." Incompatibility of Conflicting Employment. In the event Agency
determines that the employment by Concessionaire of any official or employee of
the Turlock Irrigation District, Modesto Irrigation District, or the City and
County of San Francisco is not compatible with such official's or employee's
duties to any of the above agencies, Concessionaire, upon request of Agency,
shall terminate such employment immediately

1-13.03. Rights of Agency. For violation of this section 1-13, Agency shall have
the right both to terminate this Agreement and, in its discretion, to recover the
full amount of any compensation paid to such official, employee, or business
enfity by the Concessionaire.

1-14. SURRENDER OF CONCESSION AREA; PURCHASE OF
IMPROVEMENTS BY AGENCY.

4.01. Surrender of Concession Area. Within ninety (90) days after the
‘<‘p1§”2‘z’1:]'03“‘: or termination of this Agreement, Concessionaire shall surrender to
Agency the concession area in good condition, except for ordinary wear and tear
occurring after the last necessary maintenance ‘{,Prfo me l by {oncessionaire.
1 " 5 1

hall remove all its personal prope 7
he above stated time. (oncessionaire

u/mrfw) within t
restoration within the above stated timne made necessary ':,
personal property. All of its personal pLOperh aha? be d:ispozsed 0
satisfactory to Agency. %ou}d Concessionaire fail to remove or properly

dispose of its personal property within the above stated time M\Ageicy can elect to

he remo ai of its
i a manne

>

v
:fe'i'a:iﬂ or dispose of that person &ig. perty at C essionaire's expense.

Ty :Enax’;ﬁfm of this f\g reement at its SOie cost and ex xpense, engaOC a
ed/certified Environmental Consultant acceptable to Agency to perform an
envir onmor‘»‘"? investigation of the Premises. The environmental investigation
Snaii, at a minimum, consist of those steps which are the normal and customary

ems done in an environmental investigation b q mﬂf‘i Environmental
*,3 wsultanits in similar circumstances. The f@:nl f such environmental

wnu, b
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investigation must be provided to Agency, in writing, not later than sixty (60)
days after termination of this Agreement.

In the event the environmental investigation discloses any condition
reasonably related to Concessionaire’s use of the Premises that requires
remediation, Concessionaire shall have a remedial action plan (“Remediation
Plan”) prepared by the Environmental Consultant designed to correct all
conditions of the Premises. Any proposed remedial action plan shall be
submitted for their approval to all Governmental agencies that have jurisdiction
and also submitted to Agency for Agency’s approval, which approval shall not
be unreasonably withheld.

If Agency disapproves of any proposed Remediation Plan, Agency shall
provide a written disapproval within sixty (60) days of Concessionaire’s
submittal to Agency. In the event Agency reasonably disapproves of the
proposed Remediation Plan, the Concessionaire shall submit a revised
Remediation Plan to Agency for approval pursuant to the terms of this section.

Upon approval of the Remediation Plan by Agency and Governmental
agencies with jurisdiction over the Premises, Concessionaire shall remediate
contaminants in accordance with the Remediation Plan. In addition
Concessionaire shall conduct any necessary cleanup operations to remove
Hazardous Materials and Substances or other contaminants that are atiributable
to Concessionaire’s occupancy of the Premises (including cleanup of
groundwater) to levels af“cvoi.abie by al apb romzate Governmental agencies, and
pf@md Agency with written certifi

Concessionaire shall keep Agency fully informed of the status of all
remedial actions taken and shall provide Agency with copies of all
environmental tests, reports, correspondence to and from any Governmental
agency and to and 'ﬁ“om any and all Environmental Consultants or firms that
view, inspect or perform work on site. Agency shall have the right to join and
participate in, as a party if it 50 elects, any negotiations, settlements, remedial
actions, legal proceedings or actions initiated in connection with any claims
concerning contamination resulting from Concessionaire’s tenancy or the

Re “nochm;{m Plan; provided, however, that Concessionaire may amend the

Remediation Plan without the approval of Agency in the event any Agency
requires modification of the Remediation Plan,

Concessionaire's obligation to cleanup all Hazardous Materials and
substances resulting from its occupancy of the Premises shall be satisfied when
(i) Concessionaire has provided Agency with a copy of a written remediation
report from the approved Environmental Consultant sent to the appropriate

-7 -



Governmental agency or agencies certifying that the levels of contamination are
within acceptable levels and, (ii) the Agency approves Concessionaire's final
remediation report in writing.

1-14.03. Purchase of Improvements by Agency upon Expiration or Termination
of Agreement.

a. Upon expiration or termination of this Agreement, Concessionaire shall
sell and Agency agrees to purchase the then existing floating marina buildings
and docks, the dry storage building, the above ground fuel storage tank, the
houseboat mooring lines, and any other improvements made at the fair market
value of such improvements but without regard to the location value of the
improvements and of concession lease.

b. The Concessionaire shall supply the Agency with an accurate inventory
and documentation of all capital improvements made by Concessionaire and the
initial costs thereof by January 1 of the year immediately following the date of
this Agreement. Concessionaire shall update such inventory at least annually, by
January 31 of each subsequent year. Not later than thirty (30) days before the

expiration of this Agreement or not later than ten (10) days after any termination
of this Agreement, any capital improvements not included on the most recent
invenfory shall not be pro v“].ded to the Agency.

_,

!HFJ Sy enfﬂn ng into this Ag ez_tﬂem,

?o< at:zon, or duration f)% the Dubhc facilities to 'be main "ained within i:h—.; 3 on
Pedro Recreation Area duzmg the term of this Agreement.

-16. DISPUTE RESOLUTION.

a. Unless otherwise specified in this Agreement, any dispute a["‘i_ﬁg

under this /iu eement which 1s not fiispomd of by agreement shall be decided by
he Recr ‘ he

Director, who shall reduce his or her decision to writing and mail

Twise fu,ru,}_ssh a copy thereof to Concessionaire

b. The decision of the Recreation Director shall be final and conclusive

31

unless, within 30 days from the date of receipt of the Recreation Director’s
d@(liai@'ﬂ, Concessionaire complies with the following:

(1) Concessionaire shall personally serve the Recreation Director
with a demand for arbitration under the Arbitration Rules of the American
Arbitration Association (“Rules”) setting forth the nature of the dispute and the

claim or relief sought (including the amount, if any)



The dispute shall be submitted to one (1) neutral arbitrator selected from
the panels of arbitrators of the American Arbitration Association if
Concessionaire and the Agency cannot mutually agree on a person to serve as
the neutral arbitrator.

The Agency and Concessionaire agree that they will faithfully observe the
Rules and will abide by and perform any award rendered by the neutral
arbitrator and that a judgment of the court having jurisdiction may be entered on
the award. Notwithstanding the Rules, discovery shall be permitted and the
provisions of the California Code of Civil Procedure Section 1283.05 are
incorporated herein by reference.

The arbitrator hearing shall be held in Sonora, California, unless the
parties agree otherwise.

1-17. WAIVER.

1-17.01. No Waiver if Delay or Omission. No delay or omission in the exercise of
any right or remedy of Agency on any default by Concessionaire shall impair
such a right or remedy or be construed as a waiver.

1-17.02. No Waiver by Acceptance of Concession Fee. The receipt and
P i ¥
*Lepra"ﬂce by Agency of any delinquent concession fee 7aymem shall not

constitute a waiver of any other default; it shall constitute only a waiver of timely
payment for the particular concession fee payment involved.

s
e
<
m

: > for Termination. Only wriften notice from Agency to

Conces 10@91 Sha Il constitute acceptance of the surrender of the concession area
' mination of the Agreement. No other act or conduct of
rency sl waﬂ constifute an acceptance of the sur reudcr of the concession area by
Concessionaire before the m(puahorl of the term. Acceptance by the Agency
shall not be unreasonably withheld.

:

to or approval of

1-17.04. No Waiver for Consent or Approval. Agency's consen
any act by Concessionaire requiring Agency's consent o xpprcw;zé all not be
deemed to waive or render unnecessary Agency's consent to or aggmval of any

subsequent act by Concessionaire.

1-17.05. Written Waiver | (g lirec ‘m y waiver by Agency of any default must
%’)e in writing and shall n rer of any other default concerning the same
or any other provision o

‘.@"
GG
AN

s

S
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1-18.01. Written Notice Required. Any notice, demand, request, consent,
approval, or communication that either party desires or is required to give to the
other party or any other person shall be (1) in writing and either served
personally or sent by prepaid, registered first-class mail and (2) faxed to the other
party or person. Any notice, demand, request, consent, approval, or
communication that either party desires or is required to give to the other party
shall be addressed and faxed to the other party as set forth below. Either party
may change its address and fax number by notifying the other party of the
change in writing.

a. Notices to Concessionaire shall be addressed to:

Senior Vice President

Director of Marina Operations
Forever Resorts

P. O. Box 52038

Phoenix, AZ 85072

Fax number: (602) 968-4355

b. Notices to Agency shall be addressed to:

DON PEDRO RECREATION AGENCY
31 Bonds Flat Road

La Grange, CA 95329

Fax number: (209) 852-2780

less this Agreement requires an earlier response or allows a later

1-18.02. Unl

p onse, within thirty (30) days of receipt of any communication given pursuant
Section 1-18.01, the receiving pamf shall respond in writing to rhe sending

party if this Agreement requires a response or if a response is requested by the

Pty 5 , -

sending party.

JF PR if Concessionaire is not a resident o
s State, or is an association or partnership without a member or partner who s
ﬁ%“{d@‘z‘l tof rh}% State, oris a mrej gn corporation, then Concessionaire shall

tate as its agent for the purpose of service of

3;3.9‘ AGENT FOI

pgzmnt the California Secretars
orocess in any court action between it and the Agency arising out of or in
;@c?ton with this Agreement, and the delivery to such agent of a copy of any
rocess in any such action shall constitute valid service upon Concessionaire.
_oncessionaire may also be personally served with such process out of this State,
and such service shall constitute valid personal service upon Concessionaire; and

3

it is expressly agreed that Concessionaire is amenable to the process so served,
Y I

"7"‘\

V“\?“C:‘S
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submits to the jurisdiction of the court so acquired, and waives any and all
objection and protest thereto.

1-20. MODIFICATION OF AGREEMENT. The parties may by mutual consent
agree in writing to any modification of or addition to this Agreement which is
not prohibited by law. Agency may grant reasonable extensions of time to
Concessionaire for the performance of any obligation by Concessionaire.

1-21. MISCELLANEOUS PROVISIONS.

1-21.01. Time of Essence. Time is of the essence of each provision of this
Agreement.

1-21.02. Successors. This Agreement shall be binding and inure to the benefit of
the parties and their successors. As used in this Agreement, the word successor
means assignee, transferee, personal representative, heir, or other person or
entity succeeding lawfully, and pursuant to the provisions of this Agreement to
the rights or obligations of either party.

1-21.03. California Law., This Agreement shall be construed and interpreted in
accordance with the laws of the State of California.

1-21.04. Paragraph Titles; Ta H of Contents. The paragraph titles and the table
of contents of this Agreement shall have no effect on its interpretation.

1-21.05. Singular and Plural. When req uu@d by the conte f this Agreement,
the singular shall include the plural, and the plural shall include the singular.

1-21.06. Severability. The unenforceability, invalidity, or illegality of any

ton shall not render the other provisions unenforceable, invalid, or illegal.
21 ’U/ Ambiguities. Each party and its counsel have had sufficient O‘oport‘im‘i%y
v LP‘«/}Q‘N“C] this Agreement. Any rule of construction to the effec
biguities are to be resolved against the drafting party shall not apply in

A

’rmff this %\m ment.

Agreement. This Agreement constitutes the entire agreement
o &
the parties and all prior negotiations, documents, mexnona,;c‘lai or

e merged into this Agreement.

2. DEVELOPMENT.



2-1. CONCESSIONAIRE PROPOSAL. Concessionaire has submitted a proposal
for the Acquisition, Development and Operation of the Moccasin Point Marina
(“Proposal”), which is hereby incorporated by reference. A copy of the Proposal
is on file and available for inspection at the Agency’s headquarters.
Concessionaire has also submitted a Schedule and Cost Estimate for Marina
Upgrades (“Schedule”) which is attached as Exhibit E and is hereby
incorporated by reference. The cost figures in the Schedule shall be considered
estimates only and the Parties recognize that such figures may vary. The
Schedule and Proposal describe the improvements the Concessionaire shall ma

to the marina facilities. All improvements shall be made in accordance with the
Schedule first, and then in accordance with the Proposal to the extent it does not
conflict with the Schedule, unless the Concessionaire obtains the prior written
approval of the Agency.

2-2. TIME OF COMPLETION OF IMPROVEMENTS. Concessionaire must
complete the improvements in accordance with the Schedule and/or Proposal, as
determined under Section 2-1, or within the following time limits, whichever is
earlier:

2-2.01. 'mprovemems Necessary for Compliance with Laws. Improvements
necessary to bring the marina facilities into compliance with federal, state, and
local laws, regulations, and codes must be completed in accordance with the time
limits established in the Schedule and /or Proposal, as determined under Hection
2-1, but in no event later than t *\Neniy—four (24) months after the date of this
Agreement, with the exception of electrical work which must be completed
within ninety (90) days af‘ref the date of this Agreement. Upon the request of the
oncessionaire, the Agency may grant extensions of these time limits for dﬂlr}js

caused by circumstances beyond the control of the Concessionaire. The followin
improvements necessary for compliance with the Americans with Disabilities
Act must be completed as expediently as possible, in accordance with the
“r‘hed' ile and /or Proposal, as determined under Section 2-1, but in no event later
late of this /-\(fre@s”ﬂpm rengvation of marina

QQ

han three years after ’Lhe

wcessionaire fx
@%aar 8, qamaé«gg, losses, or §> for violation of hla
ns, and codes, Agency assumes no liability for such violations.
ncessionaire assumes no liability for any 1 p@‘na?u@s claims, damages, losses or
Hability for violation of such laws, regulations, codes and for any event, claim or
violation prior to the date of this f\g‘fe@mm t. Concessionaire is responsible for
making ar 13 7 further improvements necessary to comply with the Americans with

Yy
Dis abﬁm Act that were not contemplated at the time of this Agreement. If

b
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such improvements exceed $15,000 on a per occurrence basis, the Agency agrees
to allow the Concessionaire to recoup such expenses through the temporary
adjustment of rates and charges upon mutually agreeable terms.

2-2.02. Improvements to Correct Structural Deficiencies. Correction of structural
deficiencies must be completed in accordance with the Schedule and/or
Proposal, as determined under Section 2-1, but in no event later than twenty-four
(24) months after the date of this Agzeemem,

2-2.03. Improvements to Facilitate Movement and Operation. Improvements
proposed to facilitate the movement and operation of the marina at the Moccasin
location shall be completed in accordance with the Schedule and/or Proposal, as
determined under Section 2-1, but in no event later three years of the date of this
Agreement.

2-2.04. Improvements for Provision of All Services. Improvements proposed
nd/or necessary for the full provision of authorized services, and the operation
of the marina at the standards required by this Agreement, including utilities,
shall be completed in accordance with the Schedule and/or Proposal, as
determined under Section 2-1, but in no event later three years of the date of this
Agreement. |

2-3. Authorized Services.

(1) Floating mari e t one grackof ;uc",.;, =
g:::rotmne fishing supplies, food service, beverages, groc es, and sewage pump

out facilities,

Y

(2) Emergency marine services, repairs, and towing. This service
may be contracted out by the Concessionaire upon approval of ﬂh Agency
which wﬂ}. not be unreasonably withheld.



(5) Ten (10) houseboat rentals, subject to the conditions in section
2-4 of this Agreement.

(6) Twenty-four (24) water craft rentals consisting of any
combination of the following, subject to the conditions in section 24 of this
Agreement: fishing boats, deck boats, water ski boats, or personal water craft
(“Wave Runners”).

(7) Private houseboat mooring lines consisting of two (2) parallel
mooring lines of twenty-four (24) mooring buoys each.
g ¥ & y

(8) 22-bay dry storage building at the Moccasin Point location.

(9) Coin-operated ice facility at Agency’s boat launch ramp
(optional).

2-3.02. Authorized Use of Two Campground Spaces for Concessionaire Marina
Empioyee Housing. The Concessionaire is authorized at no additional fee to use
two (2) Agency-designated campground spaces within the Agency’s Moccasin
Point campground for housing for Concessionaire employees who work at the
marina. Mobilehomes or oi:her type manufactured residential housing used shall
comply with all applicable State and Tuolumne County laws. Concessionaire has
inspected and approved the two campground spaces. Up to three housing units
may be installed on the pads prov “de,d at the designated site subject to Agency
approval of design and layout which shall not be unreasonably withheld.
rovided service ﬂOOr{hg:‘a for two housing units. Additional

Agency has

! "’C)

- installed at the Concessionaire’s expense.

ate houseboats

2-3.03. Authorized Houseboats. The maximum number of pri
(mt including any rental houseboats authorized under Section 2-3.01) shall be
sixt A/mx{/)nm,oeboum

>d o remﬁ

>d land location or
hat land-based

boa ts and crafts at an /‘ gency- aupw,,
%ff’; “b@ |’*s/10r,£abw Poinf concession area, (eri

I ssionaire rental houseboats shall be iu red to two (2) rental
nousehoats at any one ime,

x

2-3.05. Additional Services and Facilities. Additional services and facilities may
be negotiated by the parties as situations demand.



2-4. CONDITIONS FOR BOAT AND WATER CRAFT REN TALS.

2-4.01. Conditions for Boat and Water Craft Rentals. Concessionaire may provide
boat and water craft rentals as authorized in section 2-3.01 of this Agreement
subject to the following conditions:

a. Prior to providing any boat and water craft rental services,
Concessionaire shall establish written qualifications which must be met by all
persons who wish to operate a boat or water craft. The qualifications shall be
subject to the prior review and approval of the Agency. The qualifications shall
be included in any advertising paid for or sponsored by the Concessionaire
which mentions boat or water craft services,

b. Prior to providing any boat and water craft rental services,
Concessionaire shall establish written safe operating instructions for boats and
water craft. The instructions shall be subject to the prior review and approval of
the Agency. Concessionaire shall have a program for educating renters about
the safe operation of the boats and crafts.

C. If water ski boat and /or personal water craft rental services are
provided, the Concessionaire shall additionally obtain an endorsement to its
liability insurance policies which expressly covers the water ski boat and
personal water craft rental services and any and all claims, lawsuits, and
liabilities arising therefrom. The water ski boat and personal water craft rental
services and the activities related thereto shall not cause any increase in the cost
of the liability insurance or in the insurance retention amount allocated by the
istricts for Don Pedro Reservoir recreation-related activities.

-

2-4.02. Agency review and approval as required by this section shall not be
construed as endorsing the qualifications or instructions, nor as any warranty as
to the adequacy of the qualifications or instructions.

2-5. IMPROVEMEN

TS SUBTECT TO AGENCY APPROVAL. The location,
ction

design, and construction of improvements constructed or moved onto the
concession area by Concessionaire shall be subiect to Agency's prior approval,

2-6. PAYMENT BOND.

a. The Concessionaire shall furnish and maintain a Payment Bond or,
with Agency approval which shall not be unreasonably withheld, sufficient
guarantee in place of any bond in an amount at least equal to fifty percent (50%)
of the total cost estimate for anticipated capital improvements stated in the

Schedule (“Work”) or such lesser amount as agreed upon by the Concessionaire



and Agency. The Payment Bond or sufficient guarantee inures to the benefit of
all persons named in Civil Code Section 3181 which sets forth which persons
may file stop notices. The Payment Bond or sufficient guarantee shall remain in
effect until the last of the following occur: (i) the statutory time has expired to
commence a legal action on the Payment Bond or sufficient guarantee and no
legal action was filed, (ii) satisfaction of all judgments against the Payment Bond
or sufficient guarantee, and (iii) as otherwise provided by law. Such bond,
guarantee, or other forms of surety shall be delivered to Agency prior to
commencement of the Work which will utilize persons intended to be benefited
by Civil Code Section 3181.

b. All bonds, if required, shall be substantially in the forms prescribed by
the Agency and attached hereto as Exhibit F to this Agreement, and hereby
incorporated by reference, and be executed by a corporate surety acceptable to
the Agency and authorized to issue such surety bond in the State of California.
All bonds signed by an agent must be accompanied by a certified copy of the
agent’s authority to act.

¢. If the surety on any bond furnished by the Concessionaire is declared a
bankrupt or becomes insolvent or its right to do business is terminated in
California or it ceases to meet the requirements of this section, the
Concessionaire shall within five (5) days thereafter substitute another bond and
surety, both of which shall be acceptable o the Agency.

2-7. MONTHLY REPORT. A monthly report of accounts due and payments
made by Concessionaire during construction of improvements shall be furnished
to Agency.
2-8. MODIFICATION OF IMPROVEMENTS. In the event that any modification,
alteration, or addition to Concessionaire improvements are desired, the written
approval of Age nm/ must be obtained prior to commencement of any such work.
Such appro Va,{ will not be unreasonably withheld.

JPERATION AND MAINTENANCE,

-
FN

3-1.01. Facilities and Services Provided in Firs s Manner. Concessionaire
agrees to equip, operate, and manage the services and facilities offered in a first-
class manner during the term, Where Concessionaire provides a food service
Concessionaire agrees that it shall furnish and d;ispe;qse food and bavarages of
good quality and shall maintain a high standard of service at all time




3-1.02. Personnel. The concession area shall be staffed with competent personnel
at all times Concessionaire remains open for operation under this Agreement.

3-2. OPERATION OF CONCESSION AREA.
3-2.01. Agency Control of Rates, Charges, and Items Sold.

a. Concessionaire shall not charge the public a fee for the use of the land
or Agency-owned public facilities w1thm the concession area or for the use of
Don Pedro Lake or the right of access thereto. Concessionaire may charge for the
use of its improvements within the concession area.

b. Concessionaire shall post rates and prices for all merchandise and
services provided in such places as may be designated by Agency.

. The Agency shall have access to and reserves the right to inspect and
approva &he schedule of prices and rates for all merchandise sdd and all services
rendered or performed within the concession area in accordance with Agency
regulation 9000.002, Review of Concessionaire Fees by the Agency, as it may be
amended from time to time, or any successive regulation. At the initiation of this
Agreement, Concessionaire may charge for facilities and services provided at the
rates included on the schedule included as Exhibit G to this Agreemem.

d. Agency reserves the right to prohibit the sale or rental of any item
which it deems ob }@C’HO aa}e or beyond the scope of merchandise deemed

necessary for proper service to the public.

| Hours of Operation.

a. ur ﬂil the term, Concessionaire shall remain open every (Aa\/ SU“d')V
the

through Sc;i,t,l,{&d:/ at the marina, except Agency a pmmmf} days.

hours of operation for the concession shall be

15 agreed upon with
[ AL

B Ore o
,/.\,.3_«,1 1Y

¢. Any requested changes in the days and hours of operation shall be

submitted in writing to Agency for approval.

d. In the event of adverse weather or any other adverse operating
conditions, Agency or its authorized representative may permit Concessionaire

to temporarily close its operations.



3-2.03. Limitations on Use of Concession Area. Concessionaire shall not use or
permit the concession area to be used in whole or in part, during the term of this
Agreement, for any purpose other than as herein set forth, without the prior
written consent of the Agency. Concessionaire shall at all times faithfully obey
and comply with all laws, rules and regulations applicable thereto adopted by
Federal, State, County, or other governmental bodies or departments or officers
thereof, and this Agreement is expressly subject to the Rules and Regulations of
the Agency, and its successor. Concessionaire has been provided a copy of, and
has reviewed and understands, all Agency Rules and Regulations.

3-2.04. Advertising; 5igns; Logo; Photography.

a. Advertising. Agency reserves the right to review and approve all
advertising to be published or circulated by or on behalf of Concessionaire prior
to publication or circulation. Approval shall not be unreasonably withheld.
Concessionaire agrees to revise or delete any portions of the advertising that
Agency deems to be false or misleading.

b. Signs. No sign, name or placard shall be posted, displayed or affixed
upon any Concessionaire improvements or posted within the concession area
w“,hom the prior written consent of Agency which approval will not be
unreasonably withheld. Agency shall have the right to post appropriate Agency
signs within the concession area at locations mut Au‘,a_i ly agreed upon by the

rrrrr

¢. Logo. Tl

e Don Pedro Recreation Agency logo may only be used with
the prior approval of

d. Photography. Agency shall have the right to grant permission to

persons or c*@‘z‘r;m”ai"iow engaged in the production of still or motion pictures and
ated activities for the use of the concession area for &;uch still or motion picture
purposes when such permission shall not interfere with Concessionaire's

concession business.

3-2.05. Nondiscrimination.

A

a. Concessionaire and its employe% shall not discriminate because of

race, religious creed, color, ancm“ry national origin, physical disability, mental
disability, medicai condition, marital Sta 1S O 5ex agamgs any person by refusing
fo furnish such person any accommodation, facility, service or privilege offered
to or enjoyed by the general public. Nor shall Concessionaire or its employees
publicize the accommodations, facilities, services or privile g in any manner

that would direct ctly or inferentially reflect u upon or question the acceptability of



the patronage of any person because of race, religious creed, color, ancestry,
national origin, physical disability, mental disability, medical condition, marital
status or sex.

b. In the performance of this Agreement, Concessionaire will not
discriminate against any employee or applicant for employment because of race,
religious creed, color, ancestry, national origin, physical disability, mental
disability, medical condition, marital status or sex. Concessionaire shall take
affirmative action to ensure that applicants are employed, and that employees
are treated during employment without regard to their race, religious creed,
color, ancestry, national origin, physical disability, mental disability, medical
condition, marital status or sex.

3-3. MAINTENANCE.

3-3.01. Maintain Improvements in Good Order and Repair. Concessionaire
agrees to maintain its improvements in good order and repair during the term
and to perform any required maintenance and repairs at its own expense.

3-3.02. Maintain Improvements in Clean Condition and in Compliance with
Law. Concessionaire agrees at all times during the term and at its own expense
to maintain and operate its improvements and immediatel v adjacent areas in a
clean, safe, wholesome and samrary condition, free of trash, garbage, rubbish or
obstruction of any kind, and in compliance with any and all present and future
laws, general rules or regulations of any governmental authorit y now or at any
time during the term of this Agreement in force relating to sanitation or public

1,
I

health, safety or welfare.

torage System. Concessionaire shall monitor the leak
deLPchn dgmr s mz he ﬁ 2l storage tank(s), permanent or tempor ay, and any
ve

[}
pipelines :fm §°a kage on a weekly basis and document each inspection. The
record of all inspections snaH be retained for three years by the Concessionair
who shall make the records available to the Agency upon request,
3.04. No Obligation On Agency to Repair. Agency shall not be responsible or

iga
{‘bhgﬂmo to ma %
wif ’mﬁ the concession area unless damage is caused by Agency necessitating
repair. Concessionaire e‘Vpressly waives the right to make any re epairs or
per fmm any maintenance at Agency's expense.

ny repairs to or maintain any Concessionaire improvements

3-4. FACILITIES, ACCESS, UTILITIES, AND SERVICES.

=

3-4. At Moccasin Point Location.



a. Facilities and Access. Concessionaire shall at its own expense
construct, maintain and operate facilities as described in the Proposal which
must include a utility yard, roads, a parking area for at least 50 cars above the
830" contour, and safe and convenient access to marina facilities at all times.

b. Concessionaire to Arrange and Pay for Utilities. Concessionaire shall
make all arrangements for and pay for all utilities and services furnished to or
used by it, including, without limitation, gas, electricity, and telephone service,
and for all connection charges,

¢. Refuse Collection. Concessionaire shall furnish all necessary refuse
containers and shall be responsible for the removal and disposal of all rubbish,
trash, and garbage resulting from the concession operations and activities and
transfer to the Agency’s collection point. All such refuse collection shall be
performed to the satisfaction of Agency and Tuolumne County.

d. Sewage Disposal. Concessionaire shall be responsible for the proper
disposal of all sewage within the concession area. Agency agrees to allow
Concessionaire to dispose of the sewage at the Moccasin Point Sewage Treatment
Facility under the following conditions:

(1) Concessionaire shall keep and make available to the Agency a
record of the number of loads, date of delivery, and the number of gallons per

s

oad of sewage delivered into the Sewa ge Ireatment Facility.

(2) Inno event shall the Agency be required to expand any part of
the Moccasin Point sewage system to accommodate Concessionaire’s sewage.

(3) Atno time shall any Hazardous Material or Substance be
introduced into the Sewage Treatment Facility. Cleanup of any Hazardous

Material or Substance released into the Sewage Treatment Facility in violation of
this section may be initiated by the Agency at the cost of Concessionaire.

{

eserves the right to terminate Concessionaire’s use of
1
i

neessionaire. If the

o

treatment Facility upon one year’s notice to Cc
ystem is upgraded by the Agency, the Concessionaire will be
le for a mutually agreed percentage of the cost of improvements. These

5 to be recovered as a sewage charge to Concessionaire that is comparable

with sewage charges by utility companies elsewhere. Agency agrees to transport
and dispose of Concessionaire’s sewage until such time as the upgraded bewage
Ireatment Facility is operational. Agency may terminate upon less than one
fails to meet or may fail to meet the regulatory

rge

requirements of its waste discharge permit for any reasorn, or if legislation or

- 35 -



regulatory action requires the Agency to change its waste disposal practices or
procedures. If Concessionaire’s deposit of sewage into the Sewage Treatment
Facility partially or wholly causes the Agency to violate the terms of its waste
discharge permit, Concessionaire shall be liable to the extent the Concessionaire’s
actions caused the violation.

3-4.02. At Jacksonville (Harney Lane) Location. Upon approval of the Agency,
these services may be provided in combination W1th both sites. Agency approval
shall not be unreasonably withheld.

a. Facilities and Access. Same requirements as Section 3-4.01a.
b. Utilities. Same requirement as Section 3-4.01b.
c. Refuse Collection. Same requirement as Section 3-4.01c.

d. Sewage Disposal. Concessionaire shall be responsible for the proper
disposal of all sewage within the concession area. The system of disposal must
be approved by the Agency, the Tuolumne County Health Department, and any
other applicable governmental agencies. Concessionaire may dispose of sewage
generated at the Jacksonville location at the Moccasin Point Sewag ge Treatment
Plant under the same conditions for the plants use as specified under Section 3-

4.01d.

3-4.03. At Six Bit Gulch Location, As provided under Section 2-3.01c¢
Concessionaire is not required to provide any services to | h@ public at the 5ix Bid
%if,}u_ic}:z Location or at lower reservoir levels. To fhe extent r%ar fonr mamnrme

does provide services to 3“.1_
ap } ca ble requ]wrm nts un
i~ 1

1518

no equired to k@mjfv Wil 1

22
to
3-5. SERVICES PROVIDED TO AGENCY.

3-5.01. {:f""""(lN—‘”ﬁ“ﬁiﬁl&ii;ﬁ‘r’ %iir 11

ing its normal hours of operation provide
at Concessionaire’s

w

gasoline to Agenc / at the marina for official Agency boat:

A

cost from the distributor to Agency's boats.

Iy

5.02. i ncessionaire shall provide without cost to Agency mooring for one (1)
it at all times during the term of this Agreement.

»\
hm v
\

o

)

joks

5-5.03. Concessionaire shall provide without cost to Agency, one attachment to
the houseboat mooring lines for Agency use. Agency shall provide its own
mooring buoy.



IN WITNESS WHEREOF, the parties hereto have caused these presents to be
executed the day and year first above written.

CONCESSIONAIRE

MOCCASIN POINT MARINA, LLC
[All limited lability company members must sign Agreement.]
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FOR THE AGENCY

TURLOCK IRRIGAT
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Secretary




FIRST AMENDMENT TO THE CONCESSION LEASE AGREEMENT
FOR MOccaAsIN POINT RECREATION AREA

This Amendment to that certain agreement entitled “Concession Lease
Agreement for Moccasin Pojn| Recreation Area, Don Pedro Project, Located in
Tuojumne County, California,” dated March 25, 1997, is made as of

—— 1998, between the TURLOCK IRRIGATION
DISTRICT and MODESTO IRRIGATION DISTRICT (“Districts”) and
MOCCASIN POINT MARINA, a Limited Liability Company
(“Cancessionaire”) who agree as follows:

1. Section 2-3.01.a(5) shall be deleted and replaced with, “T wenty (20)

10/04/99 14:45 FAX 602 998 9965 FOREVER RESORTS
1
1 hougeboat rentals, subject to the conditions in section 24 of this Agreement.”

o

2. The amendment of section 2-3.01.a(5) shall take effect on January ],
1999|and is subject to the Concessionaire meeting the following conditions:

a. On or before December 31, 1998, the electrical and sewage disposal
systems shall be upgraded by (1) burying the electrical lines from the Muoccasin
Poinf Campground Kiosk restroom to the marina, and (2) Installing a new
Sewage pump and lift station near the dry storage complex so that sewage can
be pumped into the Don Pedro Recreation Agency's ( “Agency”) main sewer
line ln the campground.

b. On or before April 30, 1999, the marina access road from the
campground to the low water crossing near the marina shall be paved.

¢. On or before December 31, 1998, the Concessionaire shall make all
upgrades to the floating propzne tank and the barge that are necessary to meet
all federal, state and local laws, rules and regulations.

3. The amendment of section 2-3.01.a(5) shall also be subject to the
Concessionaire completing the following improvements on an “as needed”
basis,|to be determined by the Director of the Agency prior to bringing cach
additjonal rental houseboat into service:

a. The marina shall be extended as shown in the attached Exhibit 1 to
provide capacity for (i) eighteen rental houseboats, (i) additional small boat
parking, and iii) a courtesy dock. The extension shall be constructed to
accommodate low water years.

b. Additional above ground fuel storage tanks shall be instalicd as
shown on Exhibit 1.

@ooz,



.10/04/99 14:46

FAX 602 998 9965 FOREVER RESORTS

¢. Two new pumpouts, two new fuel stations, and fresh water refij]s

shall be installed as shown on Exhibit 1

the Fovered dry storage unifs and in the area adjacent to the lower marina
accgss road.

e. Traffic patterns in the marina cove shall be monitored ang altered as

hecgssary so that traffic moves safely, smoothly and without undue delay.

4. Except as set forth in this Amendment, all the provisions of the

Agrgement shall remain unchanged and in full force and effect,

MO(
[All

TUR

[CESSIONAIRE

FCASIN POINT MARINA, LLC
imited liability company members must sign amendment]

LOCK IRRIGATION DISTRICT

__._.__.......__._._.____.__..,____.‘__.,..____._.._
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MODESTO IRRIGATION DISTRICT
By
resident
By

ecretary
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2089-989-0112

Jan 31 02 11:26a Moccasin Point

SECOND AMENDMENT TO THE CONCESSION LEASE AGREEMENT
FOR MOCCASIN POINT RECREATION AREA

%
3

This Amendment to that certain agreement entitled “Concession Lease
Agreement for Moccasin Point Recreation Area, Don Pedro Project, Located in
Tuolumne County, California,” dated March 25,1997, is made as of

- , 2000, between the TURLOCK IRRIGATION DISTRICT and
MODESTO IRRIGATION DISTRICT ("Districts”) and MOCCASIN POINT MARINA, a
Limited Liability Company (“Concessionaire”) who agree as follows:

1. Section 2-3.02 shall be deleted and replaced with the following:

2-3.02. Authorized Use of Two Campground Spaces for Concessionaire Marina
Employee Housing. The Concessionaire is authorized at no additional fee to use
two (2) Agency designated campground Spaces within the Agency’s Moccasin
Point campground for ho using Concessionaire employees who work at the
marina. Mobilehomes or other type manufactured residential housing units
used shall comply with all applicable State and Tuolumne County laws.
Concessionaire has inspected and approved the two campground spaces. All
housing units shall be subject to Agency approval of design, layout, color, and
visual appearance, which shall not be unreasonably withheld. Agency has
provided service hookups for two housing units. Additional hookups may be
installed al the Concessionaire’s expense. There are currently three housing
units installed on the pads. A fourth housing unit may be installed on the upper
pad subject to the following conditions:

a. The upper pad shall be extended approximately 30 feet at the expense
of the Concessionaire,

b. There shall be minimal site disturbance in extending the pad and in
Placing the housing unit. ‘

¢. The design, layout, color, and visual appearance of the housing unit
must be approved in advance by Agency.

2. Except as set forth in this and any prior amendments, all the provisions of the
Agreement shall remain unchanged and in full force and effect,

[Signatures continued on Page 2]
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CONCESSIONAIRE ,

MOCCASIN POINT MARINA, LLC
[All limited liability company members must sign amendment]

FOR THE DISTRICTS
=2 A HE DIoIRICTS

TURLOCK IRRIGATION DISTRICT

By
President

By . o
-

Secretary

MODESTO IRRIGATION DISTRICT

By —
President

By —
Secretary
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THIRD AMENDMENT TO THE CONCESSION I.EASE AGREEMENT
FOR MOCCASIN POINT RECREATION AREA

This Amendment 1o that certain agreement entitled “Concession Lease Agreement for
Moccasin Point Recreation Area, Don Pedro Project, Located in Tuolumme County,
California,” dafed March 25, 1997, is made as of __March 12 2002, between

the TURLOCK IRRIGATION DISTRICT and MODESTO IRRIGATION DISTRICT
(Districts) and MOCCASIN POINT MARINA (“Concessionaire”) who agree as follows:

I Section 2.3.01.a(6) shall be deleted and replaced with, “Thirty (30) water crafi
renfals consisting of any combination of the following, subject to the
conditions in Section 24 of this Agreement: fishing boats. deck boats, water
ski boats, or personal water craft(*Wave Runners™).

CONCESSIONAIRE

MOCCASIN POINT MARI NA,LLC

(Al limited liability company mepbers must sign amendment)

TURLp(“K IRRIGATION DISTRICT MO

By _,_kza_’_‘ ol L?W;_,_M“ By
President . - President
— ‘M@W
By ,_%xg/@wé&_ By L ALL s

Secretary Secretary




FOURTH AMENDMENT TO THE CONCESSION LEASE AGREEMENT FOR

MOCCASIN POINT MARINA

This Amendment to that certain agreement entitled “Concession Lease Agreement for
Moceasin Point Recreation Area, Don Pedro Project, Located in Tuolumne County,
California.” dated March 25, 1997, is made as of __ November 25 , 2003, between
the TURLOCK IRRIGATION DISTRICT and MODESTO IRRIGATION DISTRICT
(Districts) and MOCCASIN POINT MARINA (“Concessionaire™) who agree as follows:

1. The following shall be added to Section 2-3.02:

The Concessionaire is authorized to install a housing pad and housing unit
with hookups in the dry storage area subject to the following conditions:

a) The pad will not take parking space away from Marina customers.
b) All work will be done at the Concessionaire’s expense.
c) Pad will be no larger than 32° X 9 and be constructed with
minimal disturbance to existing area.
d) Exact location and visual appearance of the housing unit and
grounds must be approved in advance by the Agency.
2. Except as set forth in this and any prior amendments, all the provisions of

the Agreement shall remain unchanged and in full force and effect.

3. Districts’ approval of this amendment does not remove any responsibility
or liability of the Concessionaire for Concessionaire’s work performed
pursuant to this amendment.

CONCESSIONAIRE

MOCCASIN POINT MARINA, LLC
[All limited liability company members must sign amendment]

Page 1 of 2



FOR THE DISTRICTS

TURLOCK IRRIGATION DISTRICT

,
By KQMASA ( iwwux.
T

President

By Q%5 o s Koloced

Secretary

MODESTO IRRIGATION l)lSTRICT\ {

By /Al S T

General Manager

By

Secretary
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